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In the case of Brumarescu v. Romania,

The European Court of Human Rights, sitting, in accordance with
Article 27 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”), as amended by
Protocol No. 11%, and the relevant provisions of the Rules of Court?, as a
Grand Chamber composed of the following judges:

Mr L. WILDHABER, President,

Mrs E. PALM,

Mr C.L. ROzAKIS,

Sir  Nicolas BRATZA,

Mr L. FERRARI BRAVO,

Mr L. CAFLISCH,

Mr L. LOUCAIDES,

Mr  J.-P. COSTA,

Mr  W. FUHRMANN,

Mr K. JUNGWIERT,

Mr  B. ZUPANCIC,

Mrs N. VAIIC,

Mr J. HEDIGAN,

Mrs M. TSATSA-NIKOLOVSKA,

Mr T. PANTIRU,

Mr E. LEVITS,

Mr L. MIHALI, ad hoc judge,
and also of Mrs M. DE BOER-BuQuiccH]©, Deputy Registrar,

Having deliberated in private on I7June and 30 September 1999,

Delivers the followin@yjudgment, which was adopted on the last-
mentioned date:

PROCEDURE

1. The, Case “was referred to the Court by a Romanian national,
Mr Dan Brumadrescu (“the applicant”), and by the European Commission of
Human Rights (“the Commission) on 3 and 6 November 1998 respectively,
within the three-month period laid down by former Articles 32 § 1 and 47 of
the Convention. It originated in an application (no. 28342/95) against
Romania lodged by Mr Brumarescu with the Commission under former
Acrticle 25 on 9 May 1995.

Note by the Registry
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998.
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The Commission’s request referred to former Articles 44 and 48 and to
the declaration whereby Romania recognised the compulsory jurisdiction of
the Court (former Article 46). The applicant’s application to the Court
referred to former Articles 44 and 48 as amended by Protocol No. 9*, which
Romania had ratified. The object of the request and of the application was to
obtain a decision as to whether the facts of the case disclosed a breach by
the respondent State of its obligations under Article 6 § 1 of the Convention
and Article 1 of Protocol No. 1.

2. In accordance with the provisions of Article 5 § 4 of Protocol No. 11
taken together with Rules 100 § 1 and 24 § 6, a panel of the Grand Chamber
decided on 14 January 1999 that the case would be examined by the Grand
Chamber of the Court.

The Grand Chamber included ex officio Mr C. Birsan, the judgejelected
in respect of Romania (Article 27 § 2 of the Convention ang Rule 248 4 of
the Rules of Court), Mr L. Wildhaber, the Presidentjof the Court,
Mrs E. Palm and Mr C.L. Rozakis, the Vice-Rgesidents @f the Court,
Sir Nicolas Bratza, President of Section, and Mis&. Ress, Viee-President of
Section (Article 27 § 3 of the Convention and’Rules 2488 3 and 5 (a)). The
other members appointed to complete ythe/ Grand Chamber were
Mr L. Ferrari Bravo, Mr L. Caflisch, Mrik, Laucaides, Mr W. Fuhrmann,
Mr K. Jungwiert, Mr B. Zupangi¢, Mrsj N.¥Vaji¢, Mr J. Hedigan,
Mrs M. Tsatsa-Nikolovska, Mr TgPantitu and'Mr E. Levits (Rule 24 § 3).

Subsequently Mr Birsan, who had“takéen part in the Commission’s
examination of the case, withdrew from sitting in the Grand Chamber
(Rule 28). The Romanian @Government (“the Government”) accordingly
appointed Mr L. Mihai tossittas an ad hoc judge (Article 27 § 2 of the
Convention and Rule 228 '%).

3. The President of theg€ourt, acting under Rule 59 § 3, invited the
parties to submit memgrials on the issues raised in the case.

4. The apglieant, designated the lawyer who would represent him
(Rule 36 88,3 and 4);

5. The Registrar received the applicant’s memorial on 3 May 1999 and
the Govermaent’s memorial on 10 May 1999 after an extension of time.

6. On 1 June 1999 the applicant filed observations supplementing his
memorial of 3 May 1999. The Government replied to these on 14 June
1999. Although both documents had been lodged after the time-limit for
submitting memorials, the President decided on 17 June 1999, in
accordance with Rule 38 § 1, that they could be included in the case file.

1. Note by the Registry. Protocol No. 9 came into force on 1 October 1994 and was
repealed by Protocol No. 11.
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7. In accordance with the decision of the President, who had also given
the applicant’s representative leave to address the Court in Romanian
(Rule 34 § 3), a hearing took place in public in the Human Rights Building,
Strasbourg, on 17 June 1999.

There appeared before the Court:

(a) for the Government

Mr C.-L. Popescu, Adviser, Ministry of Justice, Agent,
Mrs R. Rizolu, Ministry of Justice,
Mr T. CORLATEAN, Ministry of Foreign Affairs, Advisers;

(b) for the applicant
Mr C. DINu, of the Bucharest Bar, Counsel.

The Court heard addresses by Mr Dinu, Mr Popescu and Mks Rizoiu and
also their replies to questions put by one of its membeks.

8. On 30 June 1999, in accordance with"Rule 6138 3, the President
granted Mr Mircea Dan Mirescu leave t@ysubpigriiten comments on
certain aspects of the case. They were recCéived@n 28 June 1999.

9. In accordance with Rule 61 8§ 5, writtel,observations in reply to those
comments were filed by the appheant on 29 July 1999 and by the
Government on 30 July 1999.

10. On 30 September 1999 Mr ResSpwho was unable to take part in the
further consideration of the case, wasaéplaced by Mr J.-P. Costa, substitute
judge (Rule 24 8 5 (b)).

THE FACTS

I. THE CIRCLUMSTANCES OF THE CASE

11. In 1930 the applicant’s parents had a house built in Bucharest. From
1939 onwards they let the ground floor to the Mirescu brothers, the uncles
of the third party intervening in the case, Mr Mircea Dan Mirescu.

12. In 1950 the State took possession of the applicant’s parents’ house in
Bucharest, allegedly under Decree no. 92/1950 on nationalisation. The
applicant’s parents were never informed of the grounds or legal basis for
that deprivation of property. They were, however, allowed to continue to
live in one of the flats in the house as tenants of the State.
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13. In 1973, pursuant to Law no. 4/1973, the State sold the Mirescu
brothers the flat which they had hitherto occupied as tenants. The
intervener, Mr Mircea Dan Mirescu, and his sister, A.M.M., inherited the
flat in 1988. After his sister’s death in 1997 the intervener was left as the
sole successor in title to the flat.

A. Action for recovery of possession

14. In 1993 the applicant, as the beneficiary of his parents’ estate,
brought an action in the Bucharest Court of First Instance (“the Court of
First Instance”) seeking a declaration that the nationalisation was null and
void on the ground that Decree no. 92/1950 provided that the property of
employees could not be nationalised and his parents had been‘employed at
the time of the nationalisation of their house. It is notfclear from the
documents before the Court whether the applicant informed the Court of
First Instance of the sale by the State to the Miresc@jbrothers im1973.

15. In a judgment of 9 December 1993 theg@ourtief FirSt Instance held
that the nationalisation of the appligdnt’s Jparents’ house under
Decree no. 92/1950 had been a mistake,as hisgparents had belonged to a
category of persons whose property@the® decree exempted from
nationalisation. The court went omyto holdjthat the State had obtained
possession by duress and so coul@ ngtely on prescription to establish title.
It also ruled that the State could not have"acquired title to the house under
Decree no. 218/1960 or Decree no. 712/1966 since those instruments had
been contrary to the Constitutions of 1952 and 1965 respectively. The court
therefore ordered the admigiStrative authorities — namely the mayor of
Bucharest and a StatesewnRed €ompany, C., which managed State-owned
housing — to return thethouse to the applicant.

16. No appeali, was) lodged and the judgment became final and
irreversible sifiCesit‘eould no longer be challenged by way of an ordinary
appeal.

17. On 31 March 1994 the mayor of Bucharest ordered the house to be
returned towhie applicant and on 27 May 1994 the C. company complied.

18. As of that date the applicant ceased to pay rent on the flat he was
occupying in the house.

19. The applicant began paying land tax on the house on 14 April 1994
and continued doing so until a date in 1996 (see paragraph 25 below).

20. On an unknown date the Procurator-General of Romania, acting at
the instance of Mr Mircea Dan Mirescu, lodged an application (recurs in
anulare) with the Supreme Court of Justice to have the judgment of
9 December 1993 quashed on the grounds that the Court of First Instance
had exceeded its jurisdiction in examining the lawfulness of the application
of Decree no. 92/1950.
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21. The hearing before the Supreme Court of Justice was set down for
22 February 1995. Mr Mircea Dan Mirescu was not invited to take part in
the proceedings. On the day of the hearing, the applicant requested an
adjournment as his lawyer was absent through illness.

22. The Supreme Court of Justice refused that request and proceeded to
hear oral argument, after which it reserved judgment until 1 March 1995,
the applicant being ordered to file written submissions before that date.

23. In those submissions, the applicant requested the Supreme Court of
Justice to dismiss the Procurator-General’s application. He argued, first, that
Decree no. 92/1950 had been incompatible with the 1948 Constitution, both
in that it had been published only in part and in that it had breached the
principle that no expropriation should be effected save in the public interest
and after payment of fair compensation. Secondly, he submittéd thag, since
his parents had been employees at the time of the nationalisation, the
decision to nationalise their house had contravened the terms of the decree,
which provided that dwellings belonging to employees “Gguld not be
nationalised. Lastly, the applicant relied on Asticlen21 oféthe Romanian
Constitution of 1991, which guarantees unregsificted/access to the courts.

24. On 1 March 1995 the Supreme Qoupt™ 6fmdustice quashed the
judgment of 9 December 1993 and dismiSsed the applicant’s claim. It held
that property could be acquired by avay of fegislation, noted that the State
had taken the house on the vepyiday on which Decree no. 92/1950 on
nationalisation had come into force ang feitérated that the manner in which
that decree had been applied could)not be reviewed by the courts.
Accordingly, the Bucharest €ourt of*First Instance could not have found
that the applicant was the@rightful owner of the house without distorting the
provisions of the deckee, thussexceeding its powers and encroaching on
those of the legislaturey ThesSupreme Court of Justice confirmed that former
owners were entitlethtOybring actions for recovery of possession but held
that the applic@hi,inithe ‘Case before it had not established his title, whereas
the State had demonstrated title under the nationalisation decree. In any
event, provision as to redress for any wrongful seizure of property by the
State woulle, Rave to be made in new legislation.

25. Thereupon, the tax authorities informed the applicant that the house
would be reclassified as State property with effect from 2 April 1996.

B. Developments after the adoption of the Commission’s report:
proceedings for restitution

26. On an unspecified date the applicant lodged an application for
restitution with the administrative board established to deal with
applications lodged in Bucharest pursuant to Law no. 112/1995 (“the
Administrative Board”). He submitted that he had been dispossessed of his
house in 1950 in breach of Decree no. 92/1950 on nationalisation; that the
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Bucharest Court of First Instance had held that that deprivation of property
had been unlawful in a final judgment of 9 December 1993; and that he was
therefore entitled to be reinstated as the owner of the whole house.

27. In a report drawn up in November 1997 the valuation board
established under Law no. 112/1995 valued the applicant’s house at
274,621,286 Romanian lei (ROL), of which the flat occupied by the
applicant accounted for ROL 98,221,701.

28. On 24 March 1998 the Administrative Board vested ownership of
the flat rented by the applicant in him and awarded him financial
compensation for the rest of the house. Having regard to section 12 of
Law no. 112/1995, which put a ceiling on compensation, and to the ceiling
applicable in November 1997 — ROL 225,718,800 — the Board awarded him
ROL 147,497,099.

29. On 14 May 1998 the applicant challenged that @e€ision Jin the
Bucharest Court of First Instance, attacking the Board’s reflsal toreturn the
whole house to him and pointing out that no grownds for that refusal had
been given. He argued that in his case, whereherethad been an unlawful
deprivation of property, Law no. 112/1995 — whichyconcerned lawful
expropriations — did not apply. Accordinglyshisfofilymmeans of protecting
his right of property was an action for régovery of possession. However,
since he had already brought such an actiofy and since the Court of First
Instance, in a final judgment of @"Begember /1993, had held him to be the
owner of the house, he believed himselfstd be debarred from bringing a
fresh action for recovery of possession. Consequently, he sought a
declaration that he was the oWner of‘the whole house and stated that he was
not seeking compensationunder Law no. 112/1995.

30. That application, was tismissed on 21 April 1999. The applicant
appealed and the proceedifigsiare currently pending in the Bucharest County
Court.

Il. RELEMVANT.DOMESTIC LAW AND PRACTICE

A. The Constitution

31. Article 21 of the Romanian Constitution provides:

“Everyone shall be entitled to apply to the courts for protection of his rights,
freedoms or legitimate interests.

The exercise of this right shall not be restricted by any statute.

B. Law no. 59/1993 amending the Code of Civil Procedure

32. The relevant provisions of this Act read:
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Article 330

“The Procurator-General may, of his own motion or on an application by the
Minister of Justice, apply to the Supreme Court of Justice for any final judicial
decision to be quashed on any of the following grounds:

1. that the court in question has exceeded its jurisdiction;
2.7

Article 330,

“An application for a judicial decision to be quashed may be made at any time.”

C. Law no. 17 of 17 February 1997 amending Article 330; of the
Code of Civil Procedure

33. Article 330, was amended as follows:

“Article 330,: An application under Article 330 § l,for a judicial, decision to be
quashed may be made within six months of the date on Which the judicial decision in
question becomes final ...”

D. Decree no. 92/1950 on the natidhalisation of certain immovable
property

34. The relevant provisions of thi§deereegead:

Article'l

“... in order to ensure the proper mafagement of dwellings which wealthy capitalists
and exploiters who possess‘aglaige number of properties have allowed to fall into
dilapidation as a measisief sabotage; [and]

In order to deprive exploiters of an important means of exploitation;

The immgvable propeérty appearing in the schedules ... annexed to and forming part
of this decregshallhbe nationalised. The listed property comprises:

1. immovaple property belonging to former industrialists, owners of large estates,
bankers, owners of large trading enterprises and other representatives of the wealthy
capitalist'élass;

2. immovable property belonging to real-estate exploiters ...”

Article 11

“The immovable property of workers, civil servants, small artisans, persons working
in intellectual professions and retired persons shall be excluded from the scope of this
decree and shall not be nationalised.”

E. Decree no. 524 of 24 November 1955 amending Decree no. 92/1950

35. The relevant provisions of this decree read:
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Article XI

“Subject to its obligation to apply the criteria laid down ... in Article II [of Decree
no. 92/1950], the Cabinet may amend the annexes [containing the schedule of
immovable property to be nationalised] to [that] decree.

The Cabinet may also decide not to apply the nationalisation provisions to any flat
or [other] immovable property.”

F. Position of the Supreme Court of Justice

1. Case-law up to 2 February 1995

36. In a number of cases the Civil Division of the Supreme Court of
Justice upheld judgments of lower courts asserting their jurisdigtian, to deal
with claims concerning immovable property that had been{nationalised,
including property nationalised under Decree no. 92/19504In a‘judgment of
9 March 1993 (no. 518), for instance, it held, on the issue whether the courts
had power to deal with cases concerningy, the application of
Decree no. 92/1950:

“... in ruling on the applicant’s claim for recovery of pessession, and in allowing it,
the courts, which have general jurisdiction Under thie law to determine civil disputes,
merely applied the terms of the decree. To be“tore ‘frecise, they applied those of its
provisions that forbid the nationalisation of certain immovable property and those
which require such property to begretucned in the event of an erroneous or improper
application of the decree.”

2. The departure from peecedentof2 February 1995

37. On 2 February 1995thesfull”Supreme Court of Justice decided by a
majority of twenty-five, to) twenty to depart from the Civil Division’s
previous decisions, holding?

“[TThe cousts dopnotthave jurisdiction to impugn Decree no. 92/1950 or to order that
property nationaliseel under its provisions be returned ...; legislation alone can bring
the natigpalisations“carried out under Decree no. 92/1950 into accord with the
provisions ofithe present Constitution concerning the right of property ...”

3. The departure from precedent of 28 September 1998

38. On 28 September 1998 the full Supreme Court of Justice
unanimously decided to depart from its ruling of 2 February 1995 that the
courts did not have jurisdiction in matters concerning infringements of the
right of property committed between 1944 and 1989. It held:

“[TThe courts have jurisdiction to entertain any action concerning an alleged

infringement of the right of property or other rights in rem where such an infringement
occurred between 1944 and 1989.”
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G. Position of the Constitutional Court

39. On 19 July 1995 the Constitutional Court ruled on the
constitutionality of a bill to regulate the legal status of residential property
which had passed into State ownership. As to whether the owners of
immovable property which the State had vested in itself improperly or
without legal authority could sue for return of their property or obtain
compensation, it held:

“... The situation is different in relation to dwellings which became State property
through an unlawful administrative act or simply de facto — that is to say without any
legal authority, the State’s ownership having no basis in law. In such cases the
individual’s legal right to the property has never been extinguished, with the result
that, since the State is not the owner, such property cannot be coverg@ iy, a statute
whose object is to regulate the legal status of dwellings which have passed ifito State
ownership. In other words, ... the measures which the bill before u§'seeks to introduce
are not applicable to dwellings not legally vested in the State.

If the bill were to treat the State as owning immovabléyproperty which it had taken
without legal authority, it would be conferring ownership ofithe State retrospectively,
or else introducing a mechanism not envisaged by the2991 Constitution for
transforming individual ownership into State ownership,-angythat cannot be accepted.

It follows that this Court must allow the objectionithat this part of the bill, in so far
as it deals with immovable property taken withouihlegalPauthority by the State or other
artificial persons, is incompatible with,the Constitution ...

It is for Parliament to decide, when amending the bill, whether to make provision
for persons who have been deprived of their dwellings by the State without legal
authority, or for the successors in titleafgstch persons, to be able to benefit from the
Act if they choose not to embatk on the slow, uncertain and costly course of bringing
an action for recovery of posSession ...”

H. Law no. 112,0f23 November 1995 regulating the legal status of
certain gesidential property (commenced 29 January 1996)

40. Théelevant provisions of this Act read:

Section 1

“Individuals who formerly owned residential property which passed lawfully into
the ownership of the State or of another artificial person after 6 March 1945 and which
was still in the possession of the State or another artificial person on 22 December
1989 shall be entitled to benefit, by way of reparation, from the measures in this Act.

The provisions of this Act shall apply equally to the successors in title of such
former owners, subject to existing statutory provisions.”

Section 2

“The persons referred to in section 1 shall be entitled to restitution in the form of the
restoration to them of the ownership of flats in which they currently live as tenants or
which are vacant. In respect of other flats, those persons shall receive compensation as
provided in section 12 ...”
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Section 13

“The amount of compensation to be awarded to former owners or their successors in
title in respect of flats which have not been returned to them, or the sale price of such
flats, as the case may be, shall be determined in accordance with Decree no. 93/1977,
legislative Decree no. 61/1990 and Law no. 85/1992. The value of the appurtenant
land shall be determined according to the criteria (Document 2665 of 28 February
1992) for identifying and valuing land held by State-owned commercial companies ...
The values so determined shall be converted to present-day levels by means of
multipliers which may not be lower than the rate of increase in the national average
salary over the relevant period.

Neither the total value of a flat which is returned nor the total amount of
compensation due for a flat which is not returned and for the appurtenant land may
exceed the cumulative total of the national average salary for each year over the period
of twenty years expiring on the date on which the compensation is assessed:

Where a flat whose value, calculated according to the rules laig down injthe first
paragraph of this section, exceeds the total referred to in the‘sécond“parégraph is
returned, pursuant to section 2, to its former owner, his heirs or livig relatives to the
second degree of consanguinity, those persons cannot be'@bliged to pay’the difference.

The amount of compensation due at present-day’levels under the above provisions
shall be calculated on the day of payment, on the basis'of the Rational average salary
for the last month of the previous quarter.

For the purpose of implementing this Aeh, an<extrabudgetary fund shall be
established, on which the Ministry of,Rimance may.@raw and into which shall be paid:

(a) the proceeds of the sale of nomsreturned flats, including payments in full,
deposits, monthly instalments and interest\(less commission of 1% of the value of each
flat); and

(b) the proceeds of government bongds issued for the purpose of financing the fund,
as provided in Law no. 91/2993 6h public borrowing.

The above fund may, beddrawn on for the following purposes, in order of priority:

(a) to pay the ‘compensation due under the provisions of this Act to owners or their
successors inttitle;

(b) toredeem the'onds issued and cover the expenses entailed by their issue; and

(e)y.to Build¥housing to be allocated in the first instance to tenants in the situation
referred%ein section 5(3).”

I. Position of the executive with regard to Law no. 112/1995

41. On 23 January 1996 the government adopted decision no. 20/1996
implementing Law no. 112/1995. The decision provided that immovable
property which had passed into State ownership under a legislative
provision was to be regarded as property legally vested in the State. It also
specified that Law no. 112/1995 did not apply to immovable property held
by the State where its title was not based on any legislative provision.

42. On 18 February 1997 the government adopted decision no. 11/1997
to supplement decision no. 20/1996. Section 1(3) of decision no. 11/1997
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provided that, in order for property to be defined as having been acquired by
the State under Decree no. 92/1950, it had to have been acquired in
accordance with Articles 1 88 1-5 and Il of the decree and the person
referred to in the lists drawn up under the decree as the owner of the
property had to have been the true owner at the date of the nationalisation.

J. The lower courts’ position on the application of the res judicata
principle

43. Following government decision no. 11 of 18 February 1997, former
owners who had succeeded in obtaining final court judgments ordering their
property to be returned, only to see those judgments quashed by the
Supreme Court of Justice on an extraordinary application by the
Procurator-General, brought fresh actions for recovery of (possession. The
plea of res judicata raised in those new actions was not treated in the same
way by all courts, as appears from the following.

1. Judgment no. 5626 of 16 May 1997 61 the Bucharest (2nd District)
Court of First Instance (final and gnf@kceable)

“... the property sought to be recovered hag, already been the subject matter of
proceedings between the same partiesy resultingin judgment no. 212 of 12 January
1994 (now final and enforceable), ifrwhieh this Court found for 1.P. and declared him
to be the owner of the property ...

The Procurator-General applied for jthat judgment to be quashed and on
28 September 1995 the Suprefme Court*ef Justice did quash it and substituted its own
judgment dismissing I.P.’spelaimy. ..

.. in accordance with Atticle¥1201 of the Civil Code, which provides that ‘the
principle of res judicata“applies where a fresh action concerning the same subject
matter, based onfthe same cause of action, is commenced between the same parties
acting in the, same “€apacities’, this Court finds that there have already been
proceedingShetwigen these same parties in respect of the same property and that those
proceedings have been determined by the Supreme Court of Justice ...

.Athat'being'so, this Court accepts the plea of res judicata and holds that it cannot
entertainthe plaintiff’s claim.”

2. Judgment no. 3276 of 10 December 1998 of Fagaras Court of First
Instance (appeal still possible)

“... this Court finds that Decree no. 92/1950 was unlawfully applied to the building
owned by the plaintiff ..., orders that it be returned to her and dismisses the plea of res
judicata ...”

K. Law no. 213 of 24 November 1998 on public property and the
rules governing it

44. The relevant provisions of this Act read:
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Section 6

“1. Property acquired by the State between 6 March 1945 and 22 December 1989,
provided that it passed into State ownership lawfully, that is to say in a manner not
contrary to the Constitution, to international treaties to which Romania was a party or
to any legislation in force at the time at which it passed into State ownership, shall
likewise form part of the public or private property of the State or other public
authorities.

2. Save where it is governed by special reparation laws, property held by the State
without valid legal authority, including property acquired by way of a transaction
voidable for lack of true consent, may be claimed by former owners or their
successors in title.

3. The courts have jurisdiction to determine whether or not the legal authority is
valid.”

PROCEEDINGS BEFORE THE COMMISSION

45. Mr Brumarescu applied to the Comsission o, 9 May 1995. He
alleged that the Supreme Court of Justice fiad deprived him of access to a
court with the power to enable him to“gecoveér possession of his house,
contrary to Article 6 8 1 of the Convention and Article 1 of Protocol No. 1.

46. The Commission declareddhetapplication (no. 28342/95) admissible
on 22 May 1997. In its report of 15%ApkilA4998 (former Article 31 of the
Convention), it expressed the unanimous opinion that there had been
violations of Article 6 8 1 @f the @envention and Article 1 of Protocol
No. 1. The full text of thegCommission’s opinion is reproduced as an annex
to this judgment’.

FINAL SUBMISSIONS TO THE COURT

47. &he "Government invited the Court to hold that, owing to events
which had™eecurred since the Commission had adopted its report, the
applicant had ceased to be a “victim” of a violation of the Convention and
that, in any event, he had not exhausted domestic remedies. As to the merits,
they asked the Court to dismiss the complaints.

The applicant requested the Court to dismiss the Government’s
preliminary objections, to hold that there had been a violation of Article 6
8 1 of the Convention and of Article 1 of Protocol No. 1 and to award him
just satisfaction under Article 41 of the Convention.

1. Note by the Registry. For practical reasons this annex will appear only with the final
printed version of the judgment (in the official reports of selected judgments and decisions
of the Court), but a copy of the Commission’s report is obtainable from the Registry.
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THE LAW
|. THE GOVERNMENT’S PRELIMINARY OBJECTIONS

A. Whether the applicant is a “victim”

48. According to the Government, the new developments which had
occurred after the admissibility decision of 22 May 1997 meant that the
applicant was no longer a “victim” within the meaning of Article 34 of the
Convention.

The Government pointed out that the claim filed by the applicant under
Law no. 112/1995 had resulted in the decision of 24 March 1998%rdering
part of the house at issue to be returned to the applicant and awardifig him
compensation for the part not returned. That compensatiorywas suffiCient to
debar the applicant from continuing to claim to be,the victimyof a violation
(if any) of his right to peaceful enjoyment of his possessions. Although the
proceedings were still pending as the applicafit hag appealed to the courts
against the refusal to make full restitution, the Goyerament submitted that it
was not open to the courts to determine the casetin a manner less favourable
to the applicant than the decision of 24 March,1998.

49. The applicant asked the Courtito procegd with its examination of the
case. He submitted that he had been“deprived of his property and that it had
still not been returned to him. He also emphasised that it had never been his
wish to give up the property in questi@n’in return for compensation and that
in any event the amount of theypropesed compensation was derisory in view
of the value of the house™Ihe fact that he had been awarded such
compensation could Aot therefore, deprive him of his status as a victim, a
status which he hagihadhand still possessed.

50. It is theysettled“ease-law of the Court that the word “victim” in the
context of Artigle 34 pf the Convention denotes the person directly affected
by the acter ‘emission in issue, the existence of a violation of the
Converitign %eing conceivable even in the absence of prejudice; prejudice is
relevant onlyin the context of Article 41. Consequently, a decision or
measure favourable to an applicant is not in principle sufficient to deprive
him of his status as a “victim” unless the national authorities have
acknowledged, either expressly or in substance, and then afforded redress
for, the breach of the Convention (see, among other authorities, the Ludi v.
Switzerland judgment of 15 June 1992, Series A no. 238, p. 18, § 34).

With regard to the present case, the Court notes that the applicant is
currently in the same situation as he was on 1 March 1995, since there has
been no final decision acknowledging, at least in substance, and redressing
any violation of the Convention caused by the judgment of the Supreme
Court of Justice.
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As to the complaint concerning the applicant’s right of property, the
application for restitution made after the Supreme Court of Justice’s
judgment has not yet been finally determined. Although the decisions
already delivered in the course of those proceedings — which are not in
themselves the subject of complaint before the Court — tend somewhat to
ameliorate the applicant’s position by returning part of the house in question
to him and compensating him for the part not returned, and although it is not
impossible that the applicant’s claim to have the whole house returned to
him may eventually succeed, the fact remains that the basis of those
proceedings was precisely the situation created by the Supreme Court of
Justice’s judgment, namely the acceptance that the house had become State
property again. As a result, those proceedings cannot in any event entirely
efface the consequences of the Supreme Court of Justice’s judgmentyfor the
applicant’s enjoyment of his right of property, since if the lipuse, is returned
to him this will be done under different legal provisions from those
underlying the complaint now before the Court.

The Court observes, moreover, that the applicantls comiplaints do not
only concern the Supreme Court of Justice s intetferenge with his right of
property but also relate to an alleged yiolatiop”ofeArticle 6 8 1 of the
Convention caused by the same judgment. The applicant may
unquestionably claim to be a victim owingyto the quashing of a judicial
decision which was in his favour&@decision which had become final — and
to the ruling that the courts had noyjtrisdiction to entertain actions for
recovery of possession such as the ©@ne he had brought. It remained
impossible to bring actions f@r recovery of possession before the courts for
several years.

Even if, as a resulyof mewarules and the Supreme Court of Justice’s
change of position,§ thatlegal avenue is now available in such
circumstances, the\@eurt considers that it would be onerous to require the
applicant to bging,the same action for a second time, particularly as, in view
of the contradigtory®decisions emanating from the Romanian courts, the
outcomg ofy, awgew action for recovery of possession remains uncertain,
regard befag had to the principle of res judicata.

In these Circumstances, it is undeniable that the applicant is, as he
asserted, still affected by the impugned judgment of the Supreme Court of
Justice and continues to be the victim of the violations of the Convention
which he asserts flow from that judgment.

The objection must therefore be dismissed.

B. Whether domestic remedies have been exhausted

51. The Government also submitted that the application was
inadmissible  for non-exhaustion of domestic remedies. While
acknowledging that there was no effective means in Romanian law of



BRUMARESCU v. ROMANIA JUDGMENT 15

challenging the Supreme Court of Justice’s judgment of 1 March 1995, the
Government argued that it was open to the applicant to bring a new action
for recovery of possession. Although that remedy had existed before the
Commission declared the application admissible, it had become effective
only after the entry into force of Law no. 112/1995 (as interpreted by
government decision no. 11/1997) and Law no. 213/1998 on public property
and after the Supreme Court of Justice had departed from its own previous
decisions on 28 September 1998.

52. The Court notes that the Government first raised this objection
before the Commission on 7 April 1998, after the decision on the
admissibility of the application of 22 May 1997 and after submitting their
observations on the merits to the Commission on 11 July 1997.

53. The Court reiterates that objections of this kind should in Principle
be raised before the admissibility of the application is examified)(see, @mong
other authorities, the Campbell and Fell v. the United Kingdem judgment of
28 June 1984, Series A no. 80, p. 31, § 57, and thegArtico v. Taly judgment
of 13 May 1980, Series A no. 37, pp. 13-14, § 24), Hawevergthe Court does
not consider it necessary to examine whethef in the présent case there are
particular circumstances permitting the Governpieritste raise the objection
after the admissibility stage, since it consigersithat the objection is in any
event ill-founded.

54. The Court notes that béferey lodging his application with the
Commission, the applicant used the remieay referred to by the Government,
namely an action for recovery of possession. Then as now, that remedy
existed and was effective, anfhthe Government did not dispute that.

55. The Court considers,that the Government, who are responsible for
the quashing of a final judgment determining an action for recovery of
possession, cannot nQw akgue that the applicant has failed to exhaust
domestic remedieS Decause he has not brought a fresh action for recovery of
possession (se€ alsoparagraph 50 above in fine).

Accordinglyathisgreliminary objection must be dismissed.

Il. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

56. According to the applicant, the Supreme Court of Justice’s judgment
of 1 March 1995 infringed Article 6 8 1 of the Convention, which provides:

“In the determination of his civil rights and obligations ..., everyone is entitled to a
fair ... hearing ... by [a] ... tribunal ...”

57. In his memorial the applicant submitted that the Supreme Court of
Justice’s finding that the courts had no jurisdiction to determine an action
for recovery of possession was contrary to the right of access to a court
enshrined in Article 21 of the Romanian Constitution and to Article 3 of the
Romanian Civil Code, which deals with denial of justice. He also argued
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that the Supreme Court of Justice’s dictum that he was not the owner of the
property at issue was in contradiction with the ground on which it had
allowed the application to quash the earlier decisions, namely that the courts
had no jurisdiction to deal with the merits of the case.

58. The Government admitted that the applicant had been refused access
to the courts but submitted that that refusal had been temporary and in any
event justified by the need to ensure compliance with procedural rules and

to preserve the principle of the separation of powers.
QB )
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59. In the Commission’s opinion, the right of access to a court meant
that there must be a judicial avenue for claims concerning civil rights.
Hence, the quashing of the judgment of 9 December 1993 on the ground
that the courts could not entertain such an action had impaired the very
substance of the right of access to a court under Article 6 § 1.

60. The Court must therefore examine whether the judgment of 1 March
1995 infringed Article 6 § 1 of the Convention.

61. The right to a fair hearing before a tribunal as guaranteed by
Article 6 § 1 of the Convention must be interpreted in the light of the
Preamble to the Convention, which declares, among other things, the rule of
law to be part of the common heritage of the Contracting States. One of the
fundamental aspects of the rule of law is the principle of legal certainty,
which requires, inter alia, that where the courts have finally détermined an
issue, their ruling should not be called into question.

62. In the present case the Court notes that at the material™time the
Procurator-General of Romania — who was not a party to the"proceedings —
had a power under Article 330 of the Code of Ciwil Preceduse to apply for a
final judgment to be quashed. The Court gobtes that the exercise of that
power by the Procurator-General was not subject t6"amy time-limit, so that
judgments were liable to challenge indefinitely:

The Court observes that, by allowing thejapplication lodged under that
power, the Supreme Court of Jusgice Set at nalight an entire judicial process
which had ended in — to use the Suprém€ Court of Justice’s words — a
judicial decision that was “irreversible’fand thus res judicata — and which
had, moreover, been executed;

In applying the provisiens ‘@f Article 330 in that manner, the Supreme
Court of Justice infringed the principle of legal certainty. On the facts of the
present case, that action ®Bréached the applicant’s right to a fair hearing
under Article 6 § 1.0kthe Convention.

There has tfitis,been a‘violation of that Article.

63. Mozeover, as'regards the applicant’s allegation that he was deprived
of his rightto e heard by a tribunal, the Court notes that the Supreme Court
of Justiceintits judgment of 1 March 1995, held that the applicant’s claim
amounted to "attacking a legislative instrument, Decree no. 92/1950 on
nationalisation. It consequently held that the case was not within the
jurisdiction of the courts and that Parliament alone could decide whether the
nationalisation at issue had been lawful or not.

64. Nevertheless, the Supreme Court of Justice stated in its judgment
that the applicant was not the owner of the property in question.

It is not the Court’s task to review the judgment of 1 March 1995 in the
light of Romanian law or to consider whether or not the Supreme Court of
Justice could itself determine the merits of the case in view of the powers
vested in it under Article 330 of the Code of Civil Procedure.
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65. The Court notes that the ratio of the judgment of 1 March 1995 was
that the courts had no jurisdiction whatsoever to decide civil disputes such
as the action for recovery of possession in the instant case. It considers that
such an exclusion is in itself contrary to the right of access to a tribunal
guaranteed by Article 6 § 1 of the Convention (see, mutatis mutandis, the
Vasilescu v. Romania judgment of 22 May 1998, Reports of Judgments and
Decisions 1998-I11, pp. 1075-76, 88 39-41).

There has thus been a violation of Article 6 § 1 in this respect also.

I1l. ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL No. 1

66. The applicant complained that the Supreme Court ofg Justice’s
judgment of 1 March 1995 had had the effect of infringing his ¥ight to
peaceful enjoyment of his possessions as secured by Auticle” 1 of
Protocol No. 1, which provides:

“Every natural or legal person is entitled to the“peaceful enjoyment of his
possessions. No one shall be deprived of his possgssiohs exeept in‘the public interest

and subject to the conditions provided for by daw and by théygeneral principles of
international law.

The preceding provisions shall not, howevergin anjaway impair the right of a State
to enforce such laws as it deems necesgary to control the use of property in accordance
with the general interest or to secufenthe,payment of taxes or other contributions or
penalties.”

A. Whether there was a flossession

67. The Government agcepted that the recognition by a court of the
applicant’s title on 99D¢c@ember 1993 represented a “possession” for the
purposes of Article®ofiProtocol No. 1. However, at the hearing on 17 June
1999 the Goyernmentraised for the first time the argument that the
judgment of 9"Pecémber 1993 had not concerned the ground floor, which
had been saldWysthe State in 1973.

68. Inhelapplicant’s submission, the State could not lawfully have sold
property that'did not belong to it. Moreover, the tenants of the ground-floor
flat could not have purchased it without acting in bad faith since they were
perfectly aware that the applicant’s parents had been dispossessed
unlawfully.

The intervener submitted that any possession of the applicant’s could not
include the flat on the ground floor of the house since that flat had been
purchased by his uncles in 1973 and he had inherited it. He stated that the
purchase had been in accordance with the law as it stood in 1973.



BRUMARESCU v. ROMANIA JUDGMENT 19

69. The Court takes note of the fact that the applicant’s title to the flat on
the ground floor of the house is disputed by the intervener. It points out,
however, that the proceedings before it, brought by the applicant against the
Romanian State, can only affect the rights and obligations of those parties.
The Court also notes that the intervener was not a party to any of the
domestic proceedings at issue in the present case, the sole parties to those
proceedings having been the applicant and the Government.

70. The Court considers that the applicant had a “possession” for the
purposes of Article 1 of Protocol No. 1. The Court of First Instance, in its
judgment of 9 December 1993, established that the house in question had
been nationalised in breach of Decree no. 92/1950 on nationalisation and
held, with retrospective effect, that the applicant, as his parents’ successor in
title, was the lawful owner of that house. The Court also ngtes that that
finding as to the applicant’s right was irrevocable. K@irthermore, the
applicant had peaceful enjoyment of his possession, as itSiightftl owner,
from 9 December 1993 to 1 March 1995. He alsagpaid real-property taxes
on it.

B. Whether there was interference

71. In the applicant’s submissiof, the comsequence of the quashing of
the judgment of 9 December 1998 Wasyto make it absolutely impossible for
him to assert his right of property, ““s6mething which amounted to
interference with his right to peaceful enjoyment of his possessions.

72. The Government submitted that the Supreme Court of Justice’s
judgment, while not def@fmining the issue of the applicant’s title, had
created short-lived umeertainty~as to it, and thus constituted temporary
interference with _ thé) applieant’s right to peaceful enjoyment of his
pOossessions.

73. The Gommission observed that the applicant’s title had been
recognisedsin Y@ final judgment, with the result that he could have
legitimately\expested to have peaceful enjoyment of his right. The quashing
of the judgment of 9 December 1993 amounted to interference with the
applicant’s right of property.

74. The Court acknowledges that the Supreme Court of Justice did not
intend to rule on the applicant’s claim to a property right. However, the
Court considers that there has been an interference with the applicant’s right
of property as guaranteed by Article 1 of Protocol No. 1, in that the
Supreme Court of Justice’s judgment of 1 March 1995 quashed the final
judgment of 9 December 1993, vesting the house in the applicant, even
though the judgment had been executed.
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C. Whether the interference was justified

75. It remains to be ascertained whether or not the interference found by
the Court violated Article 1 of Protocol No. 1. This necessitates determining
whether, as the Government submit, the interference in question fell under
the first sentence of the first paragraph of Article 1 on the grounds that the
judgment of the Supreme Court of Justice amounted neither to a formal
deprivation of the applicant’s possessions nor to a control of their use or
whether, as the Commission found, the case concerns a deprivation of
property covered by the second sentence of the first paragraph of that
Article.

76. The Court recalls that in determining whether there has been a
deprivation of possessions within the second “rule”, it is neces§ary fiot only
to consider whether there has been a formal taking or gxpeopriation of
property but to look behind the appearances and investigate, the realities of
the situation complained of. Since the Conventiongis intendédyto guarantee
rights that are “practical and effective”, it has tozbe ‘ascertaimed whether the
situation amounted to a de facto exproprdtion)i(seeythe Sporrong and
Lonnroth v. Sweden judgment of 23 Septembef“2882, Series A no. 52,
pp. 24-25, § 63, and the Vasilescu judgment cited above, p. 1078, § 51).

77. The Court notes that, in the present €ase, the judgment of the Court
of First Instance, ordering the adpdinistrative authorities to return the house
to the applicant, became final and irrévOeable and that, in compliance with
the judgment, the mayor of Bucharest Ordered the house to be returned to
the applicant, an order whiclywas giwén effect by the C. company in May
1994. The Court further getesithati®as of that date, the applicant ceased to
pay rent on the flat he yvas'eccupying in the house and that from April 1994
until April 1996 thejapphicant paid land tax on the house. The Court
observes that the éffect @f the judgment of the Supreme Court of Justice was
to deprive thesapplicant*of all the fruits of the final judgment in his favour
by holding, that,the®State had demonstrated its title to the house under the
nationalisatiomydecree. Following that decision, the applicant was informed
that the iouse would again be classified as State property with effect from
April 1996. In consequence of the judgment of the Supreme Court of
Justice, the applicant was accordingly deprived of the rights of ownership of
the house which had been vested in him by virtue of the final judgment in
his favour. In particular, he was no longer able to sell, devise, donate or
otherwise dispose of the property. In these circumstances, the Court finds
that the effect of the judgment of the Supreme Court of Justice was to
deprive the applicant of his possessions within the meaning of the second
sentence of the first paragraph of Article 1 of Protocol No. 1.

78. A taking of property within this second rule can only be justified if it
is shown, inter alia, to be “in the public interest” and “subject to the
conditions provided for by law”. Moreover, any interference with the
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property must also satisfy the requirement of proportionality. As the Court
has repeatedly stated, a fair balance must be struck between the demands of
the general interest of the community and the requirements of the protection
of the individual’s fundamental rights, the search for such a fair balance
being inherent in the whole of the Convention. The Court further recalls that
the requisite balance will not be struck where the person concerned bears an
individual and excessive burden (see the Sporrong and Lonnroth judgment
cited above, pp. 26-28, 88 69-74).

79. The Court, like the Commission, observes that no justification has
been offered for the situation brought about by the judgment of the Supreme
Court of Justice. In particular, neither the Supreme Court of Justice itself
nor the Government have sought to justify the deprivation of property on
substantive grounds as being “in the public interest”. The Courtyfurther
notes that the applicant has now been deprived of the ownekship/of the
property for more than four years without being pald, compensation
reflecting its true value, and that his efforts to regover ownegship have to
date proved unsuccessful.

80. In these circumstances, even assuming that thg taking could be
shown to serve some public interest, the Cout findSthat a fair balance was
upset and that the applicant bore and continues,to bear an individual and
excessive burden. There has accardingly “been”and continues to be a
violation of Article 1 of Protocol @,

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

81. Atrticle 41 of the C@myention provides:

“If the Court finds@hatigthere has been a violation of the Convention or the Protocols
thereto, and if the inteknal Taw of the High Contracting Party concerned allows only
partial reparation\to%e ade, the Court shall, if necessary, afford just satisfaction to
the injured party.”

82. Thénapplicant sought restitution of the property at issue. Should
restitutign nat be’granted, he claimed a sum equivalent to the current value
of his propésty — namely, according to the expert report he submitted to the
Court, 3,681,000,000 Romanian lei (ROL). In respect of non-pecuniary
damage he sought 75,000 United States dollars (USD). He also claimed
ROL 26,000,150 for legal fees incurred in the proceedings before the
Strasbourg institutions and ROL 1,543,650, USD 500 and 300 French francs
in respect of various expenses incurred in the proceedings before the Court,
including the expense of appearing at the hearing on 17 June 1999.

83. The Government submitted that any award for pecuniary damage
would be unjust as the applicant’s claim to his house in the domestic courts
could still succeed. In any event, the maximum sum which could be
awarded was USD 69,480, which represented, according to the expert report
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they submitted to the Court, the market value of the house less the value of
the flat occupied by the applicant.

As regards non-pecuniary damage, the Government maintained that there
were no grounds for an award.

They expressed their willingness to reimburse the applicant for any costs
and expenses which he could justify, less the sums he had received by way
of legal aid.

84. In the circumstances of the case, the Court considers that the
question of the application of Article 41 is not ready for decision. It is
therefore necessary to reserve the question, due regard being had to the
possibility of an agreement between the respondent State and the applicant
(Rule 75 88 1 and 4 of the Rules of Court).

FOR THESE REASONS, THE COURT UNANIMORISLY

1. Holds that there has been a violation of Asticleré 84 of the Convention
by reason of the lack of a fair hearing;

2. Holds that there has been a violation of*Article 6 § 1 of the Convention
by reason of the refusal of the rghi,of access to a court;

3. Holds that there has been a violationiof Article 1 of Protocol No. 1;

4. Holds that the question oftthe application of Article 41 is not ready for
decision;
accordingly,
(a) reserves théssaidhguestion in whole;
(b) invites .4he ‘Government and the applicant to submit, within the
forthcoming, thregymonths, their written observations on the matter and,
in partietlarito notify the Court of any agreement that they might reach;
(c) Teserves the further procedure and delegates to the President of the
Grand Chamber power to fix the same if need be.

Done in English and in French, and delivered at a public hearing in the
Human Rights Building, Strasbourg, on 28 October 1999.

Luzius WILDHABER
President

Maud DE BOER-BUQUICCHIO
Deputy Registrar
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In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the following separate opinions are annexed to this
judgment :

(a) concurring opinion of Mr Rozakis;

(b) concurring opinion of Sir Nicolas Bratza joined by Mr Zupancic.

L.W.
M.B.

O
O



BRUMARESCU v. ROMANIA JUDGMENT 24

CONCURRING OPINION OF JUDGE ROZAKIS

Although | voted in favour of a double violation of Article 6 § 1 of the
Convention in the present case, | believe that, in reality, the two aspects of
the violation are intrinsically linked and that they both constitute an
infringement of the right to a court, or of access to a court.

The majority of the Court found that the fact that the Supreme Court of
Justice of Romania “set at naught an entire judicial process which had ended
in ... a judicial decision that was ‘irreversible’ and thus res judicata — and
which had, moreover, been executed”, “infringed the principle of legal
certainty” and thus “breached the applicant’s right to a fair hearing under
Article 6 § 1 of the Convention”.

| see things from a different angle: the notion of a rightstota court, or a
right of access to a court, has developed in the case-law“@f the®European
Court of Human Rights to cover a variety of ciggumstanceSyin which an
individual is denied, through acts or omissionsg0f public @uthorities, the
opportunity to have a civil dispute or agcCriminal“gharge definitively
determined by a court of justice. The existing g@se=law indicates that the
notion of a right to a court, or of accessjto ateourt, is not by any means
limited to the stage of instituting proceedingsier having a charge determined
through a judicial procedure butdlsojincludes the right to a court that can
effectively impose its verdict oOfy deeiSion and administer justice
unobstructed by external interferences. The right to a court is not, therefore,
merely a theoretical right to fiave a fiational judge deal with one’s case but
also includes the legitimate ‘€xpe€tation that a final judgment must be
respected by the domestic autherities and, therefore, be implemented.

In the circumstances ofthe present case, the applicant had the right to go
before a court to Have,tRe dispute between himself and the State determined.
He also availetyhimself, in the proper manner, of his ability to have a
judgment withSthe status of res judicata executed, and of the consequent
restoration‘@rth@ownership of his property. But his right to a court became
illusory ‘When the Procurator-General and the Supreme Court intervened,
applying Article 330 of the Code of Civil Procedure, and effaced the
judgment of the first-instance court and its beneficial consequences. When a
legal system accords a court the power to issue final judgments but then
allows its decisions to be annulled by subsequent procedures, not only does
legal certainty suffer, but the very existence of that court is called into
question since, in essence, it has no power at all definitively to determine a
legal issue.
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It is, therefore, disputable whether a person going before such a court to
have his dispute determined is, in real terms, enjoying the right to a court
and of access to a court.

O
&
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CONCURRING OPINION OF JUDGE Sir Nicolas BRATZA
JOINED BY JUDGE ZUPANCIC

| share the view of the other members of the Court that there has in the
present case been a violation of Article 6 of the Convention on two separate
grounds as well as a violation of Article 1 of Protocol No. 1. I am also in
substantial agreement with the reasoning in the Court’s judgment in respect
of the two Articles and confine myself to a few supplementary remarks on
the first aspect of the Article 6 complaint.

The Court has found that, in applying the provisions of Article 330 of the
Code of Civil Procedure, the Supreme Court of Justice “inftinged the
principle of legal certainty” and that, on the facts of the presefit case, “that
action breached the applicant’s right to a fair hearing underfArticle 6°§ 1 of
the Convention” (see paragraph 62 of the judgment).

| do not regard this reasoning as altogether satisfactory;4the Court in
expressing this view having neither drawn ongexisting casé-law nor fully
explained the relationship between the two cgncepts of “legal certainty” and
“fair trial”.

It is, | consider, possible to see the “@@nneetion as one involving the
principle of equality of arms between partieSio Iegal proceedings, which is
a fundamental requirement of a fairgrial. Just'as the principle of equality of
arms may be breached if, in proceedingsm¥olving the State, the legislature
interferes with the administration of justice in a way designed to influence
the judicial determination of the dispute (see the Stran Greek Refineries and
Stratis Andreadis v. Gréeee Judgment of 9 December 1994, Series A
no. 301-B), so, it mayabe akgued, equality of arms may be upset where, as
here, in proceedings ifvolvifAlg the State, power is conferred by Article 330
of the Code on the Rggeurator-General, as a State official, to apply at any
time to annulgasjudgment in favour of the private individual which has
become figal and binding.

For my partabowever, | prefer to view the issue of the use of Article 330
of the Codeyot as involving a breach of the procedural requirements of fair
trial as such but rather as an infringement of the “right to a court”, of which
the right of access, that is the right to institute proceedings before courts in
civil matters, constitutes one aspect (see, for example, the Philis v. Greece
(no. 1) judgment of 27 August 1991, Series A no. 209, pp. 20-21, § 59).

In its Hornsby v. Greece judgment of 19 March 1997 (Reports of
Judgments and Decisions 1997-11), the Court upheld the claim of the
applicants that the administrative authorities’ refusal to comply with the
Supreme Administrative Court’s judgments had infringed their right to
effective judicial protection of their civil rights in breach of Article 6 § 1.
The Court, having reiterated its established case-law that Article 6 embodies
the “right to a court”, continued as follows:
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“However, that right would be illusory if a Contracting State’s domestic legal
system allowed a final, binding judicial decision to remain inoperative to the detriment
of one party. It would be inconceivable that Article 6 § 1 should describe in detail
procedural guarantees afforded to litigants — proceedings that are fair, public and
expeditious — without protecting the implementation of judicial decisions; to construe
Article 6 as being concerned exclusively with access to a court and the conduct of
proceedings would be likely to lead to situations incompatible with the principle of the
rule of law which the Contracting States undertook to respect when they ratified the
Convention (see, mutatis mutandis, the Golder v. the United Kingdom judgment of
21 February 1975, Series A no. 18, pp. 16-18, 88 34-36). Execution of a judgment
given by any court must therefore be regarded as an integral part of the ‘trial’ for the
purposes of Article 6; moreover, the Court has already accepted this principle in cases
concerning the length of proceedings (see, most recently, the Di Pede v. Italy and
Zappia v. Italy judgments of 26 September 1996, Reports of Judgments apd Decisions
1996-1V, pp. 1383-84, 8§ 20-24, and pp. 1410-11, 8§88 16-20 respectiyely).loc. cit.,
pp. 510-11, § 40)

While the context of the present case is, of course, different, it appears to
me that analogous reasoning applies. The right of &litigant to @court would
in my view similarly be illusory if a Contga@tingState’s legal system
allowed a judicial decision which had beg¢ome final“and binding to be
annulled by the Supreme Court of Justice om, af application made by the
Procurator-General without any limit of time. THis is all the more so where,
as here, the judgment of the Bucharest Courtief First Instance had not only
become final and enforceable buthag aetually been enforced by the relevant
authorities which had ordered the hotge t& be restored to the applicant, an
order which had been complied with several months before the application
for annulment was lodged.

While | agree that tReéwpriaciple of legal certainty is a principle of
fundamental importap€e, Wheré;” as in the present case, the breach of the
principle consists in the grant of power to annul without limit of time a
final, binding and &x@euited judgment, the breach is to be seen in my view as
an infringement*ef the “right to a court” guaranteed by Article 6 of the
Conventiom



